
(Music)

Mark Masselli:  Welcome to Conversations on Health Care.  I am Mark Masselli.

Margaret Flinter:  And I am Margaret Flinter.

Mark Masselli:  Well Margaret, it's the end of March and we are having our own 
version of March Madness in Washington at the Supreme Court.

Margaret Flinter:  That’s  right.  I think we can officially call this being down to the 
final four, four issues heard this  week by the Supreme Court regarding the 
Affordable Care Act.

Mark Masselli:  That’s right, Margaret.  The Supreme Court hearings concluded 
today on the legality of certain provisions in the Affordable Care Act.  Monday’s 
arguments looked at whether the fine levied on those who don’t buy insurance by 
2014 is actually a fine and not a tax.

Margaret Flinter:  And the arguments about the Anti-Injunction Act also seemed 
to be bogged down in legalise but the bottom-line appears to be that the court 
does want to make a decision on the broader issues related to the Affordable 
Care Act and they are going to do it in this session.

Mark Masselli:  One of the biggest issues, the Individual Mandate, the part of the 
act that requires all Americans to purchase health insurance, dominated 
yesterday’s proceedings.

Margaret Flinter:  And it did seem that arguments  became more heated as time 
went on with the lines on the High Court becoming more visible on who is for and 
who is against the Individual Mandate.  And it seemed pretty clear that Justices 
Scalia and Alito are against it.

Mark Masselli:  And I will add that it also seems that fellow Conservative, Justice 
Thomas, is  in step with those two, and we will watch for his final ruling in his 
written comments.

Margaret Flinter:  The Democratic-appointed justices seemed to be leaning in 
favor of the government’s case, not a surprise.  But as  for Chief Justice Roberts 
and Justice Kennedy, well pardon the pun but the jury seems to still be out; 
although, we did notice they drilled the government’s legal team pretty hard on 
the lack of precedence for using that commerce clause to justify the Individual 
Mandate.



Mark Masselli:  A little levity is certainly welcome, Margaret.  Considering the 
contentious nature of this issue, largely due to political ideologies, the High Court 
is expected to rule before adjourning in June.

Margaret Flinter:  Our guest today, on this show, is an expert and a legal scholar 
on the topic of health care legislation and specifically the Affordable Care Act.

Mark Masselli:  Timothy Jost is  a Professor of Law at Washington and Lee 
University, is  a regular contributor to the Health Affairs and NPR.  Professor Jost 
has written extensively about the Affordable Care Act and brings tremendous 
insight into the importance of the proceedings this week.

Margaret Flinter:  And one aspect of the Affordable Care Act that Professor Jost 
is  particularly well-versed in is this  whole Medicaid expansion provision, which 26 
states are arguing against.  So we will get to the professor in just a moment.  But 
no matter what the story, you can find all of our shows and hear more about us 
by Googling CHC Radio.

Mark Masselli:  And as always, if you have feedback, email us at 
www.chcradio.com, we love to hear from you.  Before we hear from Professor 
Jost, let’s check-in with our producer, Marianne O'Hare, with this week’s Headline 
News.

(Music)

Marianne O'Hare:  I am Marianne O'Hare with this Headline News.  Three 
riveting days of testimony in the Supreme Court on the Affordable Care Act have 
come to a close.  Six hours of testimony covered four main topics, whether the 
fine to be levied on those who don’t buy insurance is  in fact a tax, whether the 
Individual Mandate to order all Americans to buy health insurance is in fact legal, 
and whether states should be forced to expand Medicaid to include more low 
income residents into their health coverage pool.  The High Court will sort 
through the myriad arguments for and against and issue a decision on the matter 
sometime before adjourning for this summer in June.

One disease expected to exact a huge toll on health care cost is diabetes.  25 
million Americans have it and 75 million are expected to have the disease within 
a few decades.  A new study out shows bariatric surgery, which surgically shrinks 
the stomach and reroutes the intestines, is more effective than drug, exercise 
and diet therapy alone in overweight or obese adults with out-of-control sugars.  
The study found many patients who had surgery, not only lost weight, they saw 
their Type 2 Diabetes go away completely and their cholesterol and blood 
pressure greatly improved as well.  This is  the first study comparing different 
Type 2 Diabetes protocols.
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Former Vice President, Dick Cheney, is  recovering from a heart transplant this 
week.  The 71-year-old has been battling heart disease for decades.  Meanwhile, 
a recent study out showed kidneys from older donors worked just as well as 
those from younger people.  The study looked at kidneys donated from folks in 
their 60s and the data showed there were no discernable differences in 
outcomes.  And want to stay on the slim side, you might want to start with that 
chocolate under your pillow.  Recent study of so-called Chocoholics, people who 
crave and regularly eat chocolate, showed many within that group actually have 
a lower BMI and average weight than the non-chocolate eaters.  Now, that’s 
sweet news, indeed.  I am Marianne O'Hare with this Headline News.

(Music)

Mark Masselli:  Today, we are speaking with Timothy Jost, Law Professor at 
Washington and Lee University in Virginia.  Professor Jost is  an expert in the 
Affordable Care Act and Public Health and is a regular contributor to Health 
Affairs and NPR.  Welcome to Conversations on Health Care.

Timothy Jost:  Thank you.

Mark Masselli:  Professor, you have been writing extensively about the impact of 
the Affordable Care Act, it’s precedent and numerous legal challenges since it's 
been passed two years ago.  And beginning on March 26th, the Supreme Court is 
having three days of all arguments about the constitutionality of the Affordable 
Care Act.  Now much attention has focused in on the Individual Mandate 
requiring all Americans to obtain health insurance but the court is  hearing 
arguments on a number of important issues raised by the act.  Off the numerous 
legal challenges to the ACA, which ones are being considered this month by the 
High Court and can you set the stage for us?

Timothy Jost:  Yeah.  There have been, as you said, a number of, I think there 
were over two dozen cases filed across the country against the Affordable Care 
Act.  Although the plaintiffs in a number of cases have requested Supreme Court 
review, the court’s only hearing one of those cases at this time, and that is  the 
case brought by the 26 states.  That case raises four issues.  One of those is  the 
constitutionality of the minimum coverage requirement, which is usually called 
the Individual Mandate.  But there are several other questions as well.  One of 
them is whether a statute called the Tax Anti-Injunction Act, which prohibits  the 
federal courts from hearing challenges to tax assessments, would bar the court 
from even hearing the challenge to the minimum coverage requirement.

Another question is if the minimum coverage requirement is held 
unconstitutional, how much of the rest of the statute falls  within the severability 
question?  Perhaps, the most important question for your listeners however, and 
perhaps even more important than the minimum coverage requirement question 
is  the challenge to the Medicaid expansion.  The states are arguing that 



Congress cannot constitutionally require them to expand their Medicaid programs 
to cover all adults who have incomes below 133% of the poverty level which is 
what the Affordable Care Act does.  And if the court should uphold that challenge, 
it would put many federal programs at risk including frankly the rest of the 
Medicaid program.  So I think that’s perhaps the most serious question being 
considered by the court because it really goes to the heart of our federalism and 
calls into question pretty much the way the Federal Government has  operated 
since the new deal, and in particular, health care programs.

Margaret Flinter:  Professor Jost, obviously these are complex and historical 
legal precedents  for the arguments on both sides of the issues.  And certainly 
Federal District Court Judge Robert Vinson, who decided in favor of the 26 dates, 
opposing the legality of the Affordable Care Act said, essentially, the Congress 
can't make you eat broccoli.  Maybe you can give us a sense of what are the key 
arguments for why it is  or isn’t constitutional and how do you expect they will 
frame it?

Timothy Jost:  In our federal system, Congress has limited powers.  And the 
justice department is defending the Individual Mandate, the minimum coverage 
requirement, claiming that it was properly adopted under the power of Congress 
to regulating our state commerce and also Congress’ power to tax and spend 
supplemented by the necessary and proper cause.  Since the new deal, the 
Supreme Court has interpreted these powers very broadly, and what the Federal 
Government is arguing is  that Congress really needed to adopt the minimum 
coverage requirement first to make the rest of insurance reforms work.  You can't 
require insurers to insure everybody if only sick people show up to buy 
insurance.  They also are arguing that it's  necessary to make our health care 
system work because right now we have millions  of people who are uninsured.  
When they get sick, they can go to emergency rooms, they can get care and that 
care is sometimes paid for them but often not and the rest of us end up paying 
for it.  The states argue and the NFIB argues that Congress has never before 
required Americans to purchase products in a private market and that it doesn’t 
have the authority to do so.  And therefore this is  not within the Commerce 
Clause power of Congress.  And also that it isn’t a tax.  It's  enforced through a 
penalty not a tax and therefore it's not authorized under Congress’ power to tax 
and spend.

Mark Masselli:  Professor Jost, in the major case being argued before the court, 
the Eleventh Circuit stated that the individual mandate was unconstitutional but it 
could be severed from the rest of the law, which was constitutional.  Explain to 
our listeners what would happen next if parts of the Affordable Care Act are 
overturned while other parts are left in place.

Timothy Jost:  I think that if the court finds any part, either the individual mandate 
or the Medicaid expansions to be unconstitutional, it's extremely unlikely to strike 
down the entire statute.  It will probably leave the rest of the statute in place.  If 



the court finds the minimum coverage requirement to be unconstitutional, the 
Federal Government at least has argued that the Guaranteed Issue and 
Community Rating Requirements would fall with it.  If that happens of course we 
will be left with a situation pretty much like we have now except that more people 
will have premium tax credits  to pay for their insurance.  If they strike down only 
the Individual Mandate, the effect of that would probably be that fewer people 
would be insured but that sicker people would be insured and therefore health 
insurance would cost more for everybody.

Margaret Flinter:  Professor, I understand there are also numerous amicus briefs 
amicus briefs that have been filed either for or against the Affordable Care Act.  
How significant will these amicus briefs be do you think in terms of the Supreme 
Court’s final decision, and from your perspective, which ones present the most 
interesting and compelling arguments?

Timothy Jost:  Frankly, I think the two that are most interesting and compelling 
are the two that I worked on.  One of them was a brief that was filed on behalf of 
several dozen historians of health care policy and that brief was focused on a 
claim of the Eleventh Circuit Court of Appeals that health care regulation and 
health insurance regulation was traditionally the role of the states and the 
Federal Government had not been previously much involved in it.  Of course 
anybody in health care knows that that’s nonsense; the Federal Government has 
been heavily involved in regulating health care and health insurance for decades 
now.  So we took issue with that.  On the Medicaid expansion argument, I helped 
to write a brief on behalf of over 60 religious organizations including some major 
American denominations, Jewish groups, Catholic groups, even Muslim and 
Buddhist groups, coming out in support of the expansions of Medicaid, saying 
that this  is really something that’s  morally important for us  as a society to 
undertake, to provide health care for our poor citizens.  And it's interesting to me 
that all of the coverage that has been given to the religious questions raised by 
the contraception mandate, this  brief has received virtually no attention.  But 
there are many briefs, some of them filed by academics, some by politicians, and 
I frankly think they probably are not going to have a major impact.  There are so 
many of them, I would expect that some of them won't even be read.

Mark Masselli:  Professor Jost, let’s  talk about the makeup of the High Court.  
Certainly the Roberts Court is  commonly viewed as having a conservative 
leaning.  Based on previous opinions, how do you anticipate the members of the 
court will come down on issues  such as Congressional powers, executive branch 
powers, federalist point of view involved in these cases and who are the critical 
or possible swing justices we should be keeping an eye on?

Timothy Jost:  Well I think it's pretty clear how a few of the justices are going to 
vote.  I think everybody would be amazed if Justice Thomas ruled for the 
government, at least on every issue.  On the other hand, the four democratic 
appointees I think are quite likely to support the administration.  With respect to 



the others  however, I think that all of them are in play and I think it could be a 5:4 
decision but I think it could very well be an 8:1 or 7:2 or 6:3 decision.

Margaret Flinter:  We are speaking today with Washington and Lee University 
Law Professor Timothy Jost, an expert on health law and the Affordable Care Act.  
Professor Jost, obviously, it doesn’t need to be said that this  is  one of the most 
politically charged issues that the Supreme Court has faced in recent history.  So, 
how do you see this  current political climate around health care reform impacting 
how the High Court is going to approach this issue?

Timothy Jost:  Well I think that the political climate is  really important.  The nation 
is  very deeply divided over the Affordable Care Act.  When you ask Americans 
about particular provisions of the Affordable Care Act, they are very supportive of, 
for example, getting rid of preexisting condition clauses or insuring adult children 
up to the age of 26.  But polling shows that Americans really oppose the 
minimum coverage requirement.  And the court is not immune from political 
considerations.  They read the newspapers just like the rest of us do.  But I think 
the court’s  legitimacy is also under challenge.  I think it suffered a lot from the 
decision in Bush v. Gore and frankly, the decision in Citizens United I think has 
done a lot of damage to our political system and I think the legitimacy of the court 
as a completely fair and impartial decision making is  really in question.  So I think 
that a 5:4 decision right now either for or against the statute would be not a good 
thing for the court.  And I expect that Chief Justice Roberts  will do what he can to 
avoid that kind of result, which I think makes it more likely the statute will be 
uphill than be struck down.

Mark Masselli:  Professor Jost, I want to pull the thread on that a little because it 
was this  issue right now before an election, could they have deferred on this  for a 
while or was there importance to get this resolved this year?

Timothy Jost:  Everyone is  saying that they are going to wait till June to decide 
and they usually do decide major cases in the last week of the term, which this 
year would be the very end of June.  On the other hand, because of the 
considerations that you point out, I would not be at all surprised if they decide this 
case in April or May.  So I think that given the fact that we are in an election year, 
given the fact that everything is hanging in terms of state implementation of this 
statute until this case gets decided, I would not be surprised if we get actually a 
quite early decision from the court.

Margaret Flinter:  Professor, you are based in the State of Virginia, which just 
became the 8th state in the nation to require ultrasounds before a woman can 
obtain an abortion and certainly we are seeing the battle over access to 
contraception grow more and more heated over these last couple of months as it 
relates to directives from the Affordable Care Act.  So it appears  as if women’s 
health is one of the emerging or has emerged as a battleground in the health 



care debate.  What do you see as the coming conflicts as we move past the 
Supreme Court decision?

Timothy Jost:  I think the biggest decision facing us and really I think much more 
important than the Supreme Court decision is the election.  If the Republicans 
sweep the House Senate and the Presidency, that’s probably the end of the 
Affordable Care Act in a much more decisive way than if the Supreme Court 
decides that one or two provisions of the statute are unconstitutional.  On the 
other hand, if President Obama is reelected, and the Supreme Court doesn’t do 
any major damage to the statute, I think we will probably see it implemented.  So 
I think that at this point after the Supreme Court decision, everything moves to 
the political arena and everything is  going to hang on what happens next 
November.

Margaret Flinter:  Once again, the most important election of our lifetimes as we 
seem to say every four years.

Timothy Jost:  Yeah.

Mark Masselli:  Professor, the Obama Administration has just released a much 
anticipated final rule for operating state-run health insurance exchanges as part 
of the Affordable Care Act.  And states are being given specific guidelines on 
forming these insurance markets for the uninsured.  Can you inform our viewers 
about why the final rule came out and then your observations  about the final 
rule?

Timothy Jost:  Well the final rule is 650 pages long including the preamble and 
the regulation itself.  And I frankly spent all night reading it and writing a blog post 
that just went up on Health Affairs.  So if somebody wants  to know what I think of 
it, they can go to www.healthaffairs.org.  I think it's a pretty good rule.  I think that 
470 pages of the preamble are responses to the 24,000 comments that they 
received on the proposed rule and I think they considered them very carefully 
and came up with a rule that on the whole, I have quibbles  with it, but on the 
whole that’s  pretty good job of setting out what the states need to do.  The 
problem is that the states don’t seem to be eager to do it and I frankly think that 
on January 1st, 2014, most states in this country are going to have a federal 
exchange, which is ironic because that’s what the House bill provided to begin 
with but the Senate bill provided the state-run exchanges and it looks like the 
states aren't right now eager to take on that responsibility.

Mark Masselli:  And it breaks down by red state/blue state in some ways.

Timothy Jost:  Well it does but even some of the blue states don’t seem to be 
moving very quickly.  And a few of the red states  are moving ahead but you are 
right, it does mainly break down that way.  I think that after 2014 that many of the 
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states will transition to a state exchange but I don’t think many states are going to 
be ready to go on January 1st.

Margaret Flinter:  Professor, we like to ask all of our guests  this final question.  
When you look around the country and world, what do you see in terms of health 
care policy innovation and who should our listeners at Conversations be keeping 
an eye on?

Timothy Jost:  Well I mean I have been keeping my eye focused very, very 
narrowly on implementation of the Affordable Care Act for the last couple of years 
and haven’t been looking too much more broadly as  to what's happening around 
the world.  I mean I think the really big problem that we have to face, some extent 
faced in the Affordable Care Act but we need to do more, is the cost of health 
care.  It's just rapidly becoming unaffordable to individuals, to employers, to the 
government to everybody and that’s  the big challenge.  It's a challenge that other 
countries have been much more successful than we have been in holding down 
costs overall and I think we as a world need to figure out how we are going to 
eventually bring those under control.

Mark Masselli:  We have been speaking today with Professor Timothy Jost from 
Washington and Lee College of Law, a regular contributor to Health Affairs and 
expert in the Affordable Care Act.  You can find links to his writings at our website 
www.chcradio.com.  Professor, thank you so much for joining us today.

Timothy Jost:  Thank you for this opportunity.

(Music)

Mark Masselli:  At Conversations on Health Care, we want our audience to be 
truly in the know when it comes to the facts about health care reform and policy.  
Lori Robertson is an award winning journalist and managing editor of 
FactCheck.org, a nonpartisan, nonprofit consumer advocate for voters  that aim to 
reduce the level of deception in US politics.  Lori, what have you got for us this 
week?

Lori Robertson:  Well Mark and Margaret, we have seen plenty of false and 
misleading claims about the Massachusetts health care overhaul, especially 
since former Massachusetts Governor Mitt Romney has  been campaigning for 
the Republican nomination.  For instance, Romney has been saying that the 
people who gained insurance since he signed the law have sought “private 
insurance” not government insurance.  But that’s not exactly true.  Some people 
have purchased private plans but the law that he signed also expanded 
Medicaid.  And on the other side of this, critics of the law such as Pennsylvania 
Senator Rick Santorum have wrongly said that the plan was “a government-run 
health care system”.  And that claim or something very similar to it has been 
made about the federal health care law as well and it's not true.  Neither of these 
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laws, the state law or the federal law creates a government-run system in which 
the government is  the insurer or the provider of health care, something like you 
would have in Britain or Canada.  Instead, both these laws say people have to 
have insurance and that greatly expands business for the private insurance 
companies.  The way the numbers  break down in Massachusetts, more than 
400,000 people have gained coverage since that law was passed in 2006; more 
than half of them have private insurance, many of them with the help of subsidies 
and the rest of them have joined the state’s Medicaid or Children’s Health 
Insurance Programs.  Now the 47% who have joined those two programs, that’s 
not all due to the law, the struggling economy has played a big role in boosting 
those numbers just as it has in all states.  But still, this wasn’t a government 
takeover, as  Santorum says, and it also wasn’t a plan that relied only on private 
insurance as Romney has claimed.  So those are some of the big claims that we 
are seeing on the Massachusetts plan.

Margaret Flinter:  FactCheck.org is committed to factual accuracy from the 
country’s major political players and is a project of the Annenberg Public Policy 
Center at the University of Pennsylvania.  If you have a fact that you would like 
checked, email us www.chcradio.com, we will have FactCheck.org’s  Lori 
Robertson check it out for you here on Conversation on Health Care.

(Music)

Margaret Flinter:  Each week Conversations highlights a bright idea about how to 
make wellness a part of our communities and everyday lives.  The checklist has 
become something of a buzzword in hospitals  in recent years, the idea being that 
running down a checklist of tasks, much as a pilot does preflight, can greatly 
reduce medical errors.  While hospitals and medical practices have been 
adopting guidelines  for these checklists for a while, there wasn’t a similar 
protocol for patients until now.  Elizabeth Bailey’s 81-year-old father had a series 
of experiences that caused her to create The Patient’s Checklist.  He was put on 
strong steroid medication for presumed diagnosis, but when the diagnosis was 
disproven, the meds weren’t discontinued.  By the time he was readmitted to the 
hospital with steroid-induced psychosis, he had a number of other complications 
caused by the medication.  And during a month long hospital odyssey that 
ensued, frequently errors were made and ultimately he just walked out of the 
hospital one day.  But Bailey and her sisters didn’t censor the hospital or file a 
lawsuit.  Instead, they decided to do something proactive to help families and 
patients be better masters of their own health care experience, and she 
developed The Patient’s Checklist, a book of 10 checklists that addresses  many 
of the essentials for a safe hospital stay, how to manage your medications, how 
to make your hospital stay safer and more comfortable and planning for your 
discharge.  Bailey sees the checklist not as an intrusion on the health care facility 
but as a guideline for patients and families.  She says The Patient’s Checklist 
starts from the place of we all have the same goal, the best possible outcome for 
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this  patient.  A patient’s checklist to help patients and families achieve successful 
outcomes in the hospital setting, now that’s a bright idea.

(Music)

Margaret Flinter:  This is Conversations on Health Care.  I am Margaret Flinter.

Mark Masselli:  And I am Mark Masselli, peace and health.

Conversations on Health Care, broadcast from the campus of Wesleyan 
University at WESU, streaming live at www.wesufm.org and brought to you by 
the Community Health Center.
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